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This memcrandum is in response to your inguiry sent by Fax
on October 16, 198%9. This confirms the coral advice which this
office gave you on that date.

ISSUE

Wnhether a consent to extend the statute of limitations with

respect to the taxable year of -
TEFRA S corporation, operates to extend the statute of
limitations for assessing the shareholders with respect to the

subchapter § items being adjusted.

CONCLUSION

Since, on its face, the consent only purported to extend the
statute of limitations for the corporation itself and not for the
shareholders, the statute of limitations for the shareholders was

not extended.
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_is an S Corporation subject to the
unified audit and litigation procedures of I,R.C. §§ 6241-6245
(TEFRA) for the taxable vear . INNSNSNNNNNNNNN < tvo
sharehclders, who jointly own % of

the stock and
remaining [l of stock. The corporation is currently under audit
-Pand The only issue under

for its taxable years r

audit is the amortization intangible asset which was listed
on the 1120s as " . The intangible asset was
valued at $ dollaﬂxd is being amortized over [

years. The statute for the year was due to expire so the
agent obtained an extension from the corporation on the attached
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Form 872 (rather than an 872-S). An 872-§ sgpecifically applies
to shareholders in TEFRA S corporations. The extension was

e -
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signed by the power of attorney of the corporation who alsc ha
power of attorney from the individual sharehclders. Copies cf
the powers of attcrney are attacheéd hereto as Exhibits B, C, D

and E.
DISCUESICN

Section 6229, which is macde applicable to subchapter S
corpcraticns by secticns 6241 and 6244, provices:

(a) General Rule.-Except as otherwise
rrovided in this secticn, the pericd for
assessing any tax impcsed by subtitle A with
respect tc any rerson which is attributable
tec any partnership [subchapter S] item (or
affected item) for & partrership [S
corporation] taxable year shall not expire
before the date which is 3 years after the
later ocf-

{1) the date on which the
partnership [S corporation] return
for such taxable year was filed, or

(2} the last day for filing such
return for such year (determined
without regard to extensions).

{b} Extension by Agreement.-

{1) In general.-The period
described in subsectien (a)
(including an extension period
under this subsection) may be
extended -

() with respect to any partner
[shareholder], by an agreement
entered into by the Secretary and
such partner [shareholder}, and

(B) with respect to all partners
[shareholders], by an agreement
entered into by the Secretary and
the tax matters partner (or any
other person authorized by the
partnership in writing to enter
into such agreement),

before the expiration of such period.



{2) Coordination with section
6501(c) (4) .-Any agreement under
section 6501 (c¢) (4) shall apply with
respect to the period described in
subsection (a) only if the
agreement expressly provides that
such agreement arplies to tax
attributable to partnership
[subchapter &§] items.

Thus, the tax matters perscn, & perscn authorized by the
corporaticen in writing, or the individual shareholiders {(but only
with respect to themselves) may extenc the perioéd for assessing
subchapter £ items with respect to shareholders. Under secticon
6229 (b} (2), if the extension isg contained in an extension cf the
section €501 statute, the extension agreement must expressly
provide that the agreement app11e= to tax attributable to
subchapter § items. BPBased, in part, on this provision this
office has taken the position that section 6225(a) iz a serarate
statute of limitations from section 6501l. Thus, if the pericd
for assessment expires for assessing subchapter § items under
secticn 6229%(a), the Service cannot rely on a longer statute of
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It is this office's position that section 622%(a) is the
only statute of limitations which will apply to subchapter §
items, and is, thus, the only statute of limitations which needs
to be extended, unless a case is appealable to the Ninth Circuit.
In the Ninth Circuit, the Court of Appeals recently held that, in
& pre-TEFRA year at least, not only must the statute of
limitations be open for shareholders, it must also be open for
assessing tax on the corporation (even though the corporation is
not the taxpayer we propose to assess any tax against). EKelley
v. Commissiconer, 877 F.2d 756 (9th Cir. 1989). The Court im
Kelley relied on the language of section 6501 which provides that
"the amount of any tax imposed by this title shall be assessed
within 3 years after the return was filed." Since both the
corporation and shareholders file "returns" with respect to items
of a subchapter § corporation, the Court held that both the
shareholder and corporation periods for assessment must ke cpen
in order to assess tax attributable toc flow through items from an
S corporation.

Rlthough the period for assessment under section 6229(a) was
not at issue before the Court in Kellev, there is a significant
hazard that the Ninth Circuit may extend the holding in Relley to
TEFRA years. On the other hand, the Ninth Circuit may find that
section 6229(a), which provides that the periocd for assessing tax
attributable to subchapter S items "shall not expire before”
certain dates, overrides the limiting language they attributed to
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section 6501. Until the Ninth Circuit decides this issue, in
cases where the S corporation'’s principel place of business is
within the Ninth Circuit, extensions tchould be secured for the
corporation as an entity as well as for the shareholders uncer

section 6229(b).. Fursuant to section 6229(b)(2), extensicns with
r’nqr\nr-{- to the corrmeoraticn as an entity under Eellevw ghauld
il gt =d o=l
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spec1f1cally extend the statute of limitaticns with respect to
subchapter S items. We may cefend statute extensions if only the
period uncder section 622%(z)} is open with respect te
shareholders. Such caseg should be coordinated with this cffice.

In the instant case, the pericd for assessment was extenced
with respect to the "taxpayer” I -
a Form 872 expressly limited to certain subchapter & items.
Thus, pursuant to secticon €22%(b)(2) the Form expressly applied
to subchapter & items in an extension executed pursuant to
section 6501 (c) (4). Thus, the form extended the pericd for
assessment for the corporation with respect to the specified
items in compliance with the potential requirements of Kellev.
However, the form did not purport to extend the period for
assessing tax against the shareholders. Thus, the pericd for
assessing tax against the shareholders was not extended.

In conclusion, the statute of limitaticns was not extended
with respect to the shareholders since the consent, on its face,
did not purport to extend the statute of limitations for them.

Please refer any questions on this matter to Bill Eeard at
FTS 566-3289.

MARLENE GROSS

By: Cﬁfﬁt" /C(./’ %&\/@é

KATELEEN E. WHBATLEY m/
Chief, Tax Shelter Eranch




